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DIGEST OF OTHER RECENT VIRGINIA DECISIONS. 

Supreme Court of Appeals. 

Note. — In this department we give the syllabus of every case de- 
cided by the Virginia Supreme Court of Appeals, except of such cases 
as are reported in full. 



NEY et al. v. WRENN et al. 
Jan. 12, 1915. Rehearing Denied Jan. 27, 1915. 
[84 S. E. 1.] . 

1. Sales (§ 52*) — Contracts — Parol Evidence.— Where a contract 
of sale was signed only by the buyer, but the oral agreement was 
proved by the testimony of the seller, the admission of evidence of 
personal interviews and negotiations which led up to and resulted in 
the sale and delivery of the goods to the buyer was not erroneous; 
there being no written contract. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 118-144, 1045; 
Dec. Dig. § 52.* 12 Va.-W. Va. Enc. Dig. 80; 14 Va.-W. Va. Enc. 
Dig. 916.] 

2. Sales (§ 282*)— Warranty— Breach— Right to Rely on.— Where 
machinery did not work to the satisfaction of the buyer, as war- 
ranted by the seller, who failed to make good his warranty, the buyer 
could rely on breach of warranty, though he could not arbitrarily or 
capriciously discard the machinery for breach of warranty. 

[Ed. Note.-— For other cases, see Sales, Cent.. Dig. §§ 797, 798; 
Dec. Dig. § 282.* 13 Va.-W. Va. Enc. Dig. 661; 14 Va.-W. Va. Enc. 
Dig. 1069; 15 Va.-W. Va. Enc. Dig. 1062.] 

3. Sales (§ 288*) — Warranty— Misconduct of Buyer.— A buyer of 
machinery, warranted to do satisfactory work for the purpose for 
which it was bought, does not lose his right to rely on the warranty 
by discarding an antequated appliance, and substituting in its stead 
a modern and more efficient appliance at the request of the seller's 
agent who installed the machinery, in the absence of any evidence 
that the use of the appliance caused the machinery not to work sat- 
isfactorily. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 817*823; Dec. 
Dig. § 288.* 13 Va.-W. Va. Enc. Dig. 661; 14 Va.-W. Va. Enc. Dig. 
1069; 15 Va.-W. Va. Enc. Dig. 1062.] 

4. Sales (§ 442*)— Contract— Warranty— Repairs:— Where a buyer 
of machinery, when sued for the price, set up only a claim for dam- 
ages for breach of warranty, and proved that the machinery was 
worthless, while the warranty was that it would do satisfactory work, 
and if not that the seller would make it do it. and that the seller, 



*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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though frequently called on, failed to make good his warranty, the 
seller could as a matter of law not limit the buyer's offset to the ex- 
tent an expert witness said the cost would have been in making re- 
pairs necessary to put the machinery in satisfactory working con- 
dition. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1284-1301; 
Dec. Dig. § 442.* 13 Va.-W. Va. Enc. Dig. 665; 14 Va.-W. Va. Enc. 
Dig. 1069; 15 Va.-W. Va. Enc. Dig. 1062.] 

5. Safes (§ 286*) -Contracts— Warranty— Breach.— Where defects 
in machinery sold under a warranty to work satisfactorily were of 
an inconsequential character, the buyer must notify the seller, and, 
if he does not make the repairs, he must make them himself and 
charge them to the seller, while if the defects were serious, or the 
machinery unsuited to the purpose for which it was purchased, the 
buyer must notify the seller to remedy it, failing which he may set 
the machinery aside and recover damages for breach of warranty. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 809; Dec. Dig. 
§ 286.* 13 Va.-W. Va. Enc. Dig. 661; 14 Va.-W. Va. Enc. Dig. 1069; 
15 Va.-W. Va. Enc. Dig. 1062.] 

6. Sales (§ 284*) — Breach of Warranty — Evidence — Admissibility. 
— A buyer of machinery warranted by the seller to be modern, up- 
to-date, and strictly first class, may, in support of his claim of breach 
of warranty, show that the machinery was secondhand when obtained 
by the seller. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §§ 803-805; Dec. 
Dig. § 284.* 13 Va.-W. Va. Enc. Dig. 663; 14 Va.-W. Va. Enc. Dig. 
1069; 15 Va.-W. Va. Enc. Dig. 1063.] 

7. Sales (§ 440*) — Breach of Warranty — Actions — Evidence.— 
Where a seller of warranted machinery asserted that the buyer could 
not rely on the warranty because he had not used an appliance but 
had substituted another one, evidence that the agent of the seller to 
install the machinery had advised the use of the other appliance was 
admissible to show the condition of the appliance and to explain 
why it was not used. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1261-1276; 
Dec. Dig § 440.* 13 Va. W. Va. Enc. Dig. 663; 14 Va.-W. Va. Enc. 
Dig. 1069; 15 Va.-W. Va. Enc. Dig. 1063.] 

8. Appeal and Error (§ 1050*) — Harmless Error — Erroneous Ad- 
mission of Evidence. — Where the failure of machinery to operate 
satisfactorily was not attributable to the substitution of one appliance 
for another, evidence that the substitution was made at the sugges- 
tion of agent of the seller was not prejudicial to the seller suing 
for the price. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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1068, 1069, 4153-4157, 4166; Dec. Dig. § 1050.* 1 Va.-W. Va. Enc. Dig. 
593; 14 Va.-W. Va. Enc. Dig. 92; 15 Va.-W. Va. Enc. Dig. 68.] 

9. Sales (§ 448*)— Actions— Breach of Warranty— Evidence— In- 
structions. — In an action for the price of machinery wherein the buyer 
pleaded the general issue and special pleas of set-off, setting up a 
breach of warranty, misrepresentations, and failure of consideration, 
instructions held to fairly and fully submit the issues. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1309-1317; 
Dec. Dig. § 446.* 13 Va.-W. Va. Enc. Dig. 664; 14 Va.-W. Va. Enc. 
Dig. 1069; 15 Va.-W. Va. Enc. Dig. 1062.] 

10. Trial (§ 260*) — Instructions — Refusal of Requested Instructions. 
— Where the court fairly and fully submitted the issues to the jury, 
it was not error to refuse requested instructions. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 651-659; Dec. 
Dig. § 260.* 7 Va.-W. Va. Enc. Dig. 742; 14 Va.-W. Va. Enc. Dig. 
565; 15 Va.-W. Va. Enc. Dig. 521.] 

11. Trial (§ 895*) — Instructions— Construction. — The instructions 
must be read as a whole, and, if when so read they did not mislead 
the jury, the verdict will not be disturbed, though one or more of 
them may be defective. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. §§ 703-717; Dec. 
Dig. § 295.* 7 Va.-W. Va. Enc. Dig. 743; 14 Va.-W. Va. Enc. Dig. 
566; 15 Va.-W. Va. Enc. Dig. 521.] 

12. Sales (§ 441*)— Actions for Price— Breach of Warranty— Evi- 
dence. — In an action for the price of machinery warranted to work 
satisfactorily, evidence held to justify a finding of breach of war- 
ranty. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1277-1283; 
Dec. Dig. § 441.* 13 Va.-W. Va. Enc. Dig. 663; 14 Va.-W. Va. Enc. 
Dig. 1069; 15 Va.-W. Va. Enc. Dig. 1063.] 

Error to Circuit Court, Augusta County. 

Action by Isaac Ney and another against M. F. Wrenn and 
others. There was a judgment for defendants, and plaintiffs 
bring error. Affirmed. 

Rudolph Bumgardner, of Staunton, and D. 0. Dechert, of Har- 
risonburg, for plaintiffs in error. 

Timberlake & Nelson, of Staunton, for defendants in error. 



LOW MOOR IRON CO. OF VIRGINIA v. JACKSON. 

Jan. 12, 1915. 

[84 S. E. 100.] 

1. Frauds, Statute of (§ 56*)— Real Property— Brokers— Contract 

for Sale. — Where the authority given to a broker to effect a sale of 

*For other cases see same topic and KEY-NUMBER in. all Key- 
Numbered Digests and Indexes. 



